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MEMORANDUM FOR SBSE EXAMINATION AREA DIREGTORS
LMSB INDUSTRY DIRECTORS

FROM: o FansR Fink 4 Q J\'

Deputy Comm:ssmner SESE

Barry B, Shott {Ad{er” -
Deputy Cumm _iner LMSB intarnatlanal )
SUBJECT: 'fEmphasls on and Proper Dwelopmenl of Dﬁshnre Examinatiors
Cases, Managerial Review, and Revacatmn of l,.am Ghance '

-Campllance [mtlaﬁue T .

The purpose nf thls mamaran_d um is ta ensure examlnatlcns with aﬂshnre !ransac!lcns
andior entities continue to be amphasnzad and receive priarity freatment durmg the .
examination process. This memorandum also promdas for managenal uversnght of

offshore cases, and revck&s the l_ast Chance Compltance !nmahue

Bﬂshnre Gase Deveinpment

The IRS Stra’tegm Plan for. 2009- 2013 euﬂlnas lhe Service's cornm:tment to meet the
challengas of international tax administration and of allocating camphance resources to
target existing and emerging high-tisk areas. - Simslarly both the SBSE Examination
Program Letter and the Servicewide Approach to International Tax Administration
documents address our continuing commitment to prioritize and investlgale abus]ue
pifshore tfansactmnﬁ designed to defeat our tax system.

foshare cases seﬁt to the field are work of the h:ghest priotity. Examme:s should
wilize the full range of mfmrmatmn gathering tools in pmperly developing offshore
izsues, with special emphasis on detecting unreparted income. This includas
interviewing taxpayers, making third party contacts, and timely lssuing summonses to
taxpayers and third parties. In particular, examiners shauld request foreign-based
information ihmugh exchange of information under applicable treaties and tax



each month (or part of a month) that the paymenit is late. The maximum penalty is 25
percent.

When a taxpayer fails to pay 4 tax that is required 1o be {(but was not} shown on a retum
within 21 days after the date of the Service's notice and demand for that tax, Section
§5651(a){3) imposes a penalty of .5 percent for each month {or part thereof) that the
assessment remains unpaid. The maximum penalty Is 25 percant.

{5) Accuracy- Related Penalty {Section 6662):

The accuracy-related penaﬂy for underpayments is imposed at the rate of 20 percent
on the portion of any underpayment of tax required to be shown on a return atifibutable
1o negligence, a substantial understatement of tax, a substantial overstalement of
pension liabilifies or a substantial estate of gift tax valuation understatement. The

accuracy-refated perialty with réspect to a substaniial valuation misstatement can be as
high as 40 pércent.

{6) Penalties for failure to ﬁ!e certain information returns {Sections 60385, Eﬂﬁﬂ
60384, 6038' BO3BC, 6039F, B046, 6046A, aﬁd 6048):

Form 5471, Information Retumn of U.S. P’ersons With Respect To Certain

Fareigh Eﬂfp&ratzﬂﬁs U.8. persons who are nfﬁcers directors, or shareholders § in
certain foreign cmr;mratlons {including, for exampl‘e an Intemational Business
Corporation used in gn offshora sc,heme) repart information requnred by Secmns 8035,
6038, and 6046, and compute income from controlled foreign corporations under
Sections 951-864. The penalty for failing to file each one of these information returns
is $10,000, with an additional $10,000 added for each month the failure continues
beginning 90 days aftor the taxpayer is notified of the delmquenw! up to a maximum of
$50,000 per return,

Form §472, Information Relurm of a 25% Fnre1gn=ﬂWned LS. Corporation or a Foreign
Corporation Engaged in a U.G. Trade or Business. Reports fransactions betwegn a
25% foreign-owned domestic c;uzpt)ratlcn or a foreign corperation engaged in a trade or
business in the United States and 2 related party as required by Sections 6038A and
8038C. The penalty for failing to file each one of these information returis, or to kesp
certain records regarding reportable transactions, is $710,000, with an additional
$10,000 added for each month the fallure continues beg_mnmg 90 days after the
taxpayer is notified of the delinquency, up 1o a maximum of $50,000 per ratum.

Form 926, Return by a U.S. Transferor of Property to a Foreign Corporation. Reports
ransfers of praperty to & foreign corporation and 1o report information under Section
6038B. The penalty for failing to file each cne of these information refurs is ten
percent of the value of the property transferred, up to a maxirmum of $100,000 per
return, with no limit if the failere to report the transfer was inteptional.



Attachment 1

The following summary of pétentla'l reporting reqmrements and civil penalfies is not
necessarily all encompassing, and it is unlikely that any one taxpayer would be subject
10 all of the reporting obligations or penalties listed below;

{1) Penaltios for failure to comply with the Bank Secrecy Act requirement that
United States persons repaort their financial interest in, or authority over, financial
accounis located in a foreign country.

L. citizans, residents, and certaln other persens, must an nually report their financial
mtarasi in, of signature authority {or ather authority that is somparable to signature
authority) over, a financial account (such as a bank or investment account) that is
maintained wilh a financial institution located in a foreign country i, for any calendar
year, the aggregate value of all fcare&gn accounts exceaded $10,000 at any time during
the year. This reporting requirement is met by filing Form TDF 80-22 1 (Report of
Fareigh Bank and Financial Accounts, commonly known as an "FEAR"). FBARs are
filed with a Department of the Treasury facility located in Detrgit and are not to be filed
with tax returns; the filing date for FBARSs is June 30th. The requarement to file FBARS is
in the regulations under 31 U.5.C. § 5314 (which is a provisicn of the Bank Secrecy
Pu::t] cia‘eﬂer‘aﬂg.c'I the mml penalty far wmmlly faillng to fle an FBAR can ba as hlgh as the
penalttes may ﬂlsn appiy ﬁafer o FEM 4.26.16.4 for addmanal FEAR penaily
conhsiderations. .

{2) Fraud P&naiﬁas {Sactions 6651{f) and 6663);

Where an underpayment of tax, or a fail ure to file a tax return, is die to fraud, the
taxpayer is liable for penalties that, although calculated tilffét’él“lﬁf essentially amount
to 75 parc@rti of the unpaid tax.

{3} Failure to File Tax Return {Section 6661):

When a taxpayer is reguired to filg a tax return and doss fiot do so on or before the due
date of the return, Seclion 6651{g)(1) imposes a penalty of & percent of the net tax
amount required (o be showr on the tax retum for each month (or fraction of a month)
that the return is Jate. The maximurm penalty is 25 percent. This penalty is increased to
15%, with a maximum of 75%, if the taxpayar's failure to file is fraudulent.

{4} Failure to Pay Tax Panalties (Sections 6651{a)(2) and 6651{a){3)):

When a taxpayer fails fo timely pay the amount of tax shown on the return, Section
6851(a)(2) imposes a late payment penalty equal to .5 percent of the late payment for



information exchange agreemenis {TIEAs) in any cases whera the taxpayers have
actounts or transactions in countries with such agreements. Examiners should be alert
- 1o the badyges of fraud and consult with Fraud Technical Advisors in developing cases
for criminal referrals or the assedion of the civil fraud penalty. Counsel is available to
agsist SASE and LMSB personnel as needed. Attachment 1 contains a brief summary
of potential foreign infarmation reporling requirements and civil penalties that could
apply to a taxpayer depending on histher particular facts and mmumstanr*es

Managerial Oversight

Managers should ensure that income and penally considerations are sufficlently
developed and documented during both unagreed and Embedded Qualily reviews,
Cases should be discussed with employees regarding the need for additional income
probes, use of indirect methods of proaf ta reconstruct income, penalty development
andior other considerations as necessary.

Revocation of Last Chance -Cﬁh‘l: liance Initiative

Effective as of the date of this mamorandum, the Service will no longer afford taxpayers
the opportunity to minimize their exposurs to penalties through the terms of the Last
Chance Campliance Initiative {LCC1). Al nolices and letters with re&pect to the LCCI
and relevant portions of IRM sactions 4.26.16, 4.26.17 and 25.6.23 are in the process
of being obsoleted. On any cu rranﬂy opern examinations where the LCCl terms have
alraady been offered, taxpayers will be afforded the oppertunity fo resolve their cases
under LCCI if they respond to the examiner within 15 days of the:r prior notification,

If you have questions, members of your staff may contact Karen Warfel, SBSE
Oftshare Program Manager at ) , Frank Bueci, SBSE Offshore Technical
Advisor -~ or Lori Nichols, LMEE Director, International Compliance
Strategy and Folicy at )

Attachment
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